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The debtors were the sole shareholders of a corporation which established

two pension plans qualified under Internal Revenue Code § 401(a).  At the time

the plans were established, one of the debtors, Virgil Lucas, was the trustee for

both plans.

While trustee, Mr. Lucas exercised unfettered control over the assets of

the pension plans and used them extensively for his personal benefit.  Six months

prior to filing his chapter 7 petition, Mr. Lucas resigned as trustee of both

plans, and an independent trustee was appointed.  

A pension will not be exempt under ORS 23.170 if the debtor exercises such

control over the asset as to make it more like a conventional savings account and

less like a true retirement fund.  The bankruptcy court found that the

resignation of Mr. Lucas 6 months prior to the petition effectively divested him

of control. Therefore, it held that on the date of the petition the funds were

exempt.  The court considered the situation analogous to the prepetition

conversion of a nonexempt asset into an exempt one prepetition.   The BAP

reversed for the reason that "[i]f the plan were not exempt prior to Lucas'

resignation, the resignation cannot make it exempt, at least as to amounts in the

plan at that time."  

P90-21(11)


























